I  f  f  I  I  t  f  ~f 

I  i  I  I  I  t  I  t 


t~l  j  '  ~f 

III  1^1 1  ~ 


Doo.  a 2^^ 

^I’on  ''Report  Preoented  To  Proliciinary  Peace 
Conference  by  the  Conialoslon  on  The  Rsaponeibillty 
of  The  Authors  of  The  Wer  and  on  Er-forccment  of 
Penalties",  Kerch  29,  19197 


Ke  monduia  of  Reservations  presented  by  the  Ropresontat’ vos 
of  the  United  States  to  the  Report  of  t?io  Coriniisslon  cn  Re¬ 
sponsibilities,  April  k,  1919. 


The  American  menbors  of  the  Co^nDilsoion  on  Reoponn^bil- 
itles,  in  presentinc  their  reservations  to  the  report  of  the 
^oniaisslon,  declare  that  they  are /norneot] y  desirous  ns  the 
mh<jr  members  of  tho  Commission  that  those  pornons  respons- 
ijblo  for  oausinp:  the  Croat  V/ar  and  those  rosp.oiiolblo  for 
vjiolatlona  of  tho  lav/s  nnd  custc-na  of  war  shouid  be  punished 

Sor  their  crimes,  morel  and  local.  The  differences  v.hich 
ave  arisen  between  them  and  their  oolleaRuos  lie  in  tho 
sans  of  accor«pliohlnc  this  connon  desire.  The  American  mem 
bars  therefore  .oubmit  to  the  Conference  o;»  the  Preliminaries 
of  Peace  a  memorandum  of  the  reasonr  for  their  dissent  from 

5  he  report  of  tho  Commission  and  from  cortoin  provisions  for 
n;ertlon  in  Treaties  with  enemy  countries,  as  stated  in  An- 
ex  IV,  and  sucgestions  oa  to  the  oo'irse  of  action  which  the; 
onslder  should  be  adopted  in  dealins  with  the  subjects  upon 
which  the  Commission  on  hospoasibilities  was  directed  to  re- 


j  Preliminary  to  a  consideration  of  tho  points  at  issue 
/and  the  Irreooncilable  differences  which  have  developed  and 
which  make  this  dissenting  report  necessary,  wo  desire  to 
Express  our  high  appreciation  of  the  conciliatory  and  con- 
Jiderate  spirit  manifested  by  our  colJeogues  througliout  the 
^iony  and  protracted  sessions  of  the  Commission.  From  the 
ifirst  of  these,  held  on  February  3,  1919}  there  was  an  ear- 
rlest  purpo.se  shown  to  compose  the  differences  ^^hich  existed, 
j|o  find  a  formula  acceptable  to  all,  and  to  render,  if  pos¬ 
sible,  a  unanimous  report.  That  this  purpose  felled  was  not 
Recause  of  want  of  effort  on  t^o  part  of  any  member  of  tho 
Co'amlsslon.  It  fallca  because,  after  nil  the  propcand  me'ins 
of  adjustment  had  boon  tooted  with  frank  ar-d  open  minds,  no 
practicable  "Q*'  could  bo  foeil  to  her.f.oolne  the  differences 
v;ithoi;t  *•’1  abandoemciit  of  prjacJri^a  which  wore  f ondame.atal . 
Th^e  the  repressT’l.atl. iTos  cl  tho  UrJted  States  could  not  do 
and  they  could  not  expect  it  of  others. 


In  the  early  mcotirGS  of  the  Co^ar.isr.5JM-:h?Ky'''*ttyGie^hii>^eorg/doc/2070d8/j 
Sub-Comissl  ons  a:>poliii.ed  to  eonMcier  various  phaso.s  of  tho  1 

subject  submitted  to  tho  Commission,  tho  Amerleaii  norabers  1 

de.lfrtd  that  there  were  two  c lesson  of  rosponsibilitias,  , 

those  of  a  leyai  nature  and  those  of  a  morel  nature,  that  | 

lojal  offenses  were  justiciable  and  liable  to  trial  and  •  f 

piuiiehment  by  appropriate  tribunale,  but  that  moral  offenses,  ? 

however  lnl(<uitou3  and  Infamous  and  however  terrible  in  their  I 

results,  were  beyond  th<.  reach  of  Judicial  procedure,  and  | 

subject  only  to  moral  sanctiona.  1 
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thl"  nrlnolnlo  to  hpv»  b'''’n  p<'oot'>'  by  th<*  Ootiwiijv- 

8lon  In  tho  roty^rt  "o  fnr  pb  th«»  ropnonBlblUty  <’or  th«  m»tbor"hln 
of  th''  wpr  1b  eonoorn'x',  tho  OomoluBlon  nooppr«»'  un»llTlnjr  to  pooly 
It  In  tho  cepp  of  Iw^lroct  rp8»>on"lblllty  ^or  vlolptlooB  nf  th"  Tpwb 
pre*  cuptops  of  wnr  oonulttp*^  «>Pt<»r  th»  o'ltbrpplc  of  th"  ^pt*  po'*  t'urlne 
ItB  couTBP.  It  is  roBoPctfullv  Bubnittfv'  thpt  thin  lnconBlPt"noy  »'r" 
dup  In  TprBP  mppmirp  to  p  dntormlnptlon  to  ounlph  o»rtpln  T)"rRonn, 
high  In  puthorlty,  oortlculprly  th*  h""dB  oP  "nptny  pt»t"p,  pypn  thoueh 
hopdp  of  BtptPB  »prp  not  hlthprto  l."i;pl''y  r"PnonRlb''p  Pot  th" 
ptrocloua  flctn  ci:ranltte<1  '  s\ihordln»tp  P':ti;oritlPB,  To  ouch  pn 
Ineonplptpnjy  th"  inorlorn  E"ab"rH  of  th"  OdnasiPplon  w"rp  unir'''llnB 
to  psaent)  and  fr«)B  tho  tlnp  It  dovelory'd  th"t  thlp  wpp  tho  unchpngppbl" 
dptprBilnptl"n  of  cprtpln  mp^boi’ii  oi'  th<*  OoB’rlsrlon  thpy  <'oubtpd  th" 
oopplblUty  of  B  unaninouB  roryirt,  Nnvrrtholppp,  thpy  eontlnu«d  th"lr 
pffortp  on  bohclf  of  tho  pdootlon  of  p  conplptant  bp»lp  of  tB’lnclo'’e, 
roDTPclptlriB  th"  donlrabllity  of  unanimity  If  It  could  b"  nttplnod. 

That  tholr  pfPortB  p>er“  futllp  th"y  d""Dly  rper"t. 

With  the  Banlfeet  nurnos"  of  trying  and  ounlPhlnc  thoap  o"r8onp 
to  whoB  roferpnco  has  b"en  Bpda,  It  wpb  nrooospd  to  craatp  a  hlah 
tribunal  with  an  International  chpracter,  and  to  brlru?  baPor"  It  thoao 
who  had  bean  Barked  ae  reanonplbl",  not  only  for  dlroctlv  or<’prlne 
lllogpl  octB  of  wnr,  but  for  hnvlne  abatalnod  from  or"v»ntlne  auch 
Illegal  potB, 

Aonreoletlnw  th"  iBoortano"  of  a  Ju'^lclai  oroc""dlTur  of  thla 
nature,  an  well  an  Ita  novelty,  the  Anorloan  r"Tjr"PPntptlvpp  laid 
before  tho  OomBlBPlon  a  BPBornnduni  uoon  the  conatltutlon  and  tjto- 
cndure  of  a.  tribunal  of  an  International  ckaraoier  which.  In  tholr 
oolnlon,  rhouiil  be  forBod  by  the  union  of  exlstlne  national  military 
trlbunala  or  ooBBlanlonB  of  adnlttotl  comoetenc"  in  th®  nremlaea. 

And  In  x’li'T'  of  the  fact  that  "ouatomp"  aa  w"H  aa  niai-a"  «»prp  to  bo 
conald-'rad,  they  filed  pn<)thor  nemoranduB,  attach.^  h"roto,  aa  to  th" 
nrlnclnlep  dilch  ehould.  In  tholr  oolnlon,  vuldo  th"  ConelPnlon  In 
conaldorlnff  and  reportlne  on  thla  aub1"«t. 

The  nractloe  nronoaed  In  tha  nponranduB  pa  to  th"  military 
coaailsplone  wna  in  oart  aocoot"d.  but  th"  nurnoap  of  conatltutlna  a 
hlwh  tribunal  for  tha  trial  of  noraona  "W"rolPlnff  aovorelvn  rleh*  a 
rpfl  peralated  In,  end  the  abatentlon  fhom  nrovantlne  vlol'tlonp  o®  the 
laws  and  ouat  >bp  of  war  and  of  hunonlty  wp*  Irelated  uoon.  It  wap 
frankly  atet  d  that  th"  numoaa  wpb  to  brln;»  b"for"  thla  tribunal 
the  PT-Knlp"r  of  Qarmany,  and  that  tho  Jurlndietlon  of  tha  trlbunala 
nuBt  bo  broad  enouRh  to  Include  him  "von  If  h"  had  not  directly 
ordorrd  the  violations. 


To  th"  unoracedonted  nronoaal  of  crontlnr  an  International 
orlBlnal  tribunal  and  to  the  doctrine  of  noeatlve  criminality  tho 
Amorlcan  Boabora  rofunod  to  give  their  anaont, 

PURL :  http  ://w w w.  Iegal-tools.org/doc/2070d8/ 

On  Jenunry  25,  1919,  the  Oonf"r»ntfe  on  the  PrellnlnarloB  of  j 

Peace  In  plenary  aoBBlon  recommended  the  aooolntment  of  a  Oommlaelon  I 

to  cxRBlno  and  to  raoort  to  the  Confer  once  uoon  the  followlncr  five 
Dolntst 


D'fpneie  Dr>r,  Mo, 

1,  The  roBoonPlblUty  nf  tho  "uthors  of  the  wer, 

2,  The  fecte  ee  to  the  vloletlooi  of  the  Ipt's  .'O'’  curtoBO 

of  war  cJ3iBltte«  Dy  the  foroep  of  the  a.vsior  tv’ 

ItR  oil  on  pe.i,  eiy’  in  th'  mi*  A-xt'XrJi 

tho  o^'sent  r»er, 

3,  The  deerre  .if  r^sry.'nsibMity  f.ir  thepe  crinea  et'.. 

to  i/.'  "tlouipr  •ni-T.V' ->1  rt  tre  pri'-ny  '.■•roea. 

BPPib' .  <  oi  tf.p  C*«'f..-.rpl  ocp^'f®,  'no  <  !;h«r  .x.i, 

however  l  i^hV 

4,  The  con.itlt;.tl.ir  ern  nr.i;.<^uce  of  e  ti’ibuni  l  ero'.'i  o  l-ite 

tiV  the  irirl  of  th.f -^e 

9,  Any  other  nrttere  fcof  .’i'to  'c  '  noa.O 'r,*  to  th"  eb  e.-*  ilr.te 
which  unv  eriee  in  the  >'.<->uro>  or  i'j.'.ar;'',  n  *  •I’icn 
th*t  OocTle«i(>n  fln<ifl  it  uftei\iL  i-nf'  r«'Tey  'ni.  to  t.'Ve  wuo 
conelderetloii. 


I.  ' 

The  ooncluelone  meehed  bv  the  Oon"i«elon  no  to  the  reeoonHlblTlty 
of  the  puthors  of  the  wnr,  with  •<hieh  the  renreaenteilveK  of  the 

United  Stetee  eeree,  er®  thuf.  Htof  —  f 

The  wer  wee  orenedltete.^  by  th®  C-ntrei  Voworo,  toeeth.or  "dth 
their  Alliee,  Tnr’<oy  one  Bulrerie,  »iid  wn^  tne  reeult  of 
ecte  dellberete'i.y  coBriitted  in  ori^or  to  neVe  it  u»evol.<oble, 

Oernenyi  in  eBreenent  rith  Aue'.rle‘t{unBery,  »’eliberetoly  "<ir’<r.d 
to  defeet  el'l  the  many  eoncl •.! et<xy  uriioopele  oeoe  bv  tne 
Intente  Po«"ere  end  their  reoeetod  efforta  to  evold  ror. 


The  Anerlcen  reoreaent.’-tlven  pm  hpooy  to  declere  thet  trev  not  only 
concur  in  theac  concluelur.e,  but  pleo  In  the  Tjroceefl  of  re.-M./.-jiv  by 
•hloh  they  ere  reachne;  pk’  .ivaMfled,  Kownyee,  la  e''ditt  it  t<  cne 
ev'idf-noe  eddaced  by  r.he  Oor.BlB'>ior.,  bpeod  err  th*  noet  i>'rt  '.vv  n 
offlolel  aeo.vrrda  Israed  by  the  venoue  BW.»'e,,eaSR  in  t *  f'icet Ion 
of  their  reno  ..ive  atlltunea  t.i"-f>ida  tr.e  t’evt leu  uuepiiof  p;/>  th<- 
wpr  which  rePu'.'.ed  beenuep  of  the  oeitb.r. nee  dotwTiivw.o.i  of  /.c>.lrlp- 
HunBery  end  Oereany  to  crueii  that  enilp-.it  l3.tt''e  <.tv.c.c.ry  'rio/i 
blcuJcfd  the  way  to  the  lipr('pr.ei:L<'>i  "nr  to  the  rceiltavi.'fi  >•/'  oheir 
lprf;pr  piabitlcna,  the  Aioriaan  rei>reNP..te jivea  oalt  ati.  r.tion  forir 
docu"  •'nte'.'thp'i;'*  or  •"Moh  h."ve  been  -rdo  Vii..»-|  cy  hin 
Uij.enito  Hi  Veo.iitch,  Ser>'.lio  Vmiiiter  at  Of  tne  trf-.'e,  tne 

fii’tfc  la  r.»ir  iducM'  fur  the  firi-t  tioe,  anf  t«>  rj  the  ot.j  re  •’n.'n 
only  oub'llehod  d<arinB  th"  aeeBiona  of  the  woBnieeion, 


The  firet  of  theee  docunentn  is  a  reoort  of  V.in  Tieener,  the 
Auetro  Hnnrarlmi  airerit  eent  to  Serajevo  to  inveeuicate  th®  aa»»  eelne- 
tlm  at  tfiPt  olrcp  on  June  7H,  of  th®  Archd'ike  'ranola  'r'oroi- 

nand,  heir  to  tho  Aui’tr.>-Kuimrl"n  throne,  end  the  TAicheee  of 

HohenbrrR,  hie  BOr(fa..etlc  -Ife.  PIIrL:  http://www.legal-tools.org/doc/2070d8/ 


The  naterlal  oortlon  of  thle  rooort,  in  the  for>s  of  a  teleeraw, 
le  aa  foHowoi 
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Herr  von  Wlesner,  to  the  Forolpm  Ministry,  Vlenns 
Sornjevn,  July  13,  1.10  o.m, 

m 

Oognlzsnce  oA  the  nert  of  the  Serbian  Oovemmrnc,  oartloloatlon 
In  the  mirderoun  aseault,  or  In  Its  oreosretlon,  sn<’  nuoolvln?  the 
•  weapons,  crovoi?  by  n<>lhin;>|  nor  even  to  be  s’lsoected.  On  the  con¬ 

trary  there  are  inHlcetlons  '•hleh  cau-‘e  thi«  to  be  rejected. 

The  6e'.'’d  Is  llic-e^.ae  a  telegraa,  Hi  oe<  i-'; -.rr.,  July  25,  1<J1^, 
fron  Ooufit  Ji /-.’ency,  AUc*;r.>'nar.frerie!i  Anbr  '.  ;.’ >:  v  v  j.'r.’Jn,  to  the 
Minister  of  Forelj^n  Affairs  at  Vienna,  end  ree^s  e.<  foiiJ»si 

Here  It  Is  ger.orelly  taken  for  « anted  that  In  case  nf  a  T)os»lble 
refusal  on  the  oart  of  Serbia,  our  Imiiedlate  deolsratlon  of  ”>pr  adll 
be  colncl'^ent  "4th  nllltory  oneratlons. 

Delay  In  bejjl.niii-,-*  jtlitarrr  o’j'-ratioi.s  is  her<;  eorsldered  as  a 
(Treat  dan<fer  beoeuso  of  the  intervention  of  other  /'•"-era. 

We  are  ureently  advised  to  nroee'x’  at  once  and  to  confront  the 
'  "air Id  -1th  a  fait  sccomoll. 

The  third.  Tike— f.t<e  n  telecram  In  cloher,  narked  "strictly 
confidential,"  and  dated  Herlln,  July  27,  tqiA,  t-o  days  after  the 
Serbian  reply  to  the  Austro  Huneerlan  ultlnatun  and  the  day  before  the 
Austro— Hunkarlr.i  '^enlarrt’on  ee  — ar  uoon  that  devoted  klnedon,  -as 
froB  the  Austr  •  •'■uu".'.*  .<  A.ioraa/dor  at  *'erTln  to  the  Minister  of 
Foreign  Affalh.  .’t.  •.•'.uit  •  'lati-rlal  ryirtlon  of  t)il«  docunent 

Is  as  foUoops 

'"The  Secretary  •  /  ciaco  :  >'.:r8ed  bp  very  definitely  and  in  tne 
strictest  confl'^enw'i  -brt  1;.  vh'  near  future  nossible  nrooosals  for 
n(>dlatlon  on  the  par'^  .if  -ould  be  broucht  to  leur  Excellency' a 

knooTedre  by  the  Oere.an  U-v.-e-nr  Mt , 

"  Tne  Oerman  0overn-“nt  irives  j-.-al  blndlnv  assurance  that  It 

does  roi  l:i  any  way  psaoclete  itself  aUch  the  nrooosaTsi  on  th“ 
c<!ntrB"y,  It  la  absolutel^v  oooosed  to  their  consideration  and  only 
transBits  th^B  In  cOBox.'.ence  -1th  the  EneTlsh  request." 

Of  the  BnpTlsh  oroDosltlonn,  to  *hloh  ref  jrence  !.•*  m.v'k  In  the 
above  telegran,  the  following  nay  be  quoted,  -hloh,  under  rate  July 
30,  1914,  (Hr  Ert'srd  Orey,  Secretery  of  State  fnr  Forei/m  Affairs, 
teleisrnohed  to  Sir  IJd-erd  Ooschen,  British  Anbessre-;?  ac  oer’tinl 

'If  the  oeace  of  fi-irono  can  be  rjeaprved,  and  t)Wi^J^»^{^Wi9®Jftools.org/doc/2070d8/ 
safely  passed,  ny  own  endeavour  will  be  to  nronote  B'lne  arranga-ent 
to  which  •ItTBcCiy  oouid  be  a  oarev,  by  -hir.h  sh*  cnuld  bo  aBsui’.»d  that 
no  eggri/s-at'e  or  h-iKtile  vjl;.cy  '-ould  be  vat  sued  ttriir.rc  h“r  oe 
her  allies  by  France,  Russia,  and  ourselves,  Jolr.txy  nr  seoaralely, " 


While  ooMTient  uoon  these  telenrra’ns  -ould  only  tend  to  -oaken 
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tholr  foroo  on/'  offoct.  It  moy  n^vorthol^on  bo  obo/rvo/'  th»t  the 
lost  of  then  won  I'et/’d  t’’^  iHovo  befor*'  the  /'oo‘'orf*tlon  of  •v.'  by 
Oomony  ppnir.nl  Suoolo,  •liiuh  nleht  ho//'  b**''n  nroyont^,  hrii  not 
Orimeny,  fl'_.tnoi  vitn  the  n-'.oe  of  cortoln  viot/iry  en>'  of  the  ♦I'ultn 
of  oonquent,  oetorralno/'  to  ■‘’■•.x'cp  the  vy>T, 


The  reoort  of  thr?  OrmloAlon  v.r'*etft  eenerpio'i.v  the  violation  of 
tho  nputrellty  of  Be'*Ki‘.un  /•ni'  <>J  i-jx-irture,  '.'eeuhei*  t/io  conolu- 
6l..r,  in  '^^ich  the  Ai.-.-rioen  re/^reft/iitAViven  cor.cjr,  thet  th/> 
neutvelity  of  both  of  thi=na  eoiii;'‘”les  w.'h  /l(•■ltvere^;elJr  vl<ilft/v', 

Th'?  kr.pj'xcpn  repreHentetive  •  boj.iHi/i^,  i/w-vTOj  thet  Iw  is  not  enough 
to  ntete  or  to  hoV  eath  the  Conniption  thet  •'the  "er  ’»«p  T)ren/'/'iC"to/i 
by  the  Oentrel  ho-'ere,'!  thet  " Jeimriri./,  in  eoreunent  «^.bh  Auetrie- 
HtL'.opry,  ('elit'eretely  'n'>rV.e<'  to  /ipfopt  ell  the  neliy  oof.cllletory 
orononelB  marte  by  the  'BatentP  l’o"ero  rn/'  their  reneetert  efi’/xrth  to 
evoid  eer,”  enfl  to  rtet-lare  vnAt  the  neutreiity  /'**  Be\eiua,  puerentoo/' 
by  the  treaty  of  the  i.'J'tW  ol'  ATjij.,  "i/'  that  of  Luyer;burp,TU»rientee/' 

by  the  treaty  of  the  ilth  of  llt.y,  1^6.'  ,  ’»ero  rteiibrrn'^e'jy  vio\rted 
by  Qeraehy  wwl  AuH'trie- ii-^njery,  1  •  're  of  the  thet  theee 

potB  ehould  be  onnOi/aj'iod  In  no  ur/cert'in  t-iros  er./'  thet  th<*ir 
perpetrators  aho'u.i./i  be  hel/l  up  to  the  exeoreiion  oe  nentrinf. 


II. 


The  second  oueetlon  aubnitted  by  the  C/ir.'*orenue  to  ih®  Oornia«ion 
requires  an  t/ivescip/-tion.-/f  ene  r/jc-irt  upcr»  ''the  feots  es  to  breeches 
of  the  le-»fl  /•r.)  /.r.atvrn  of  wr  conraltted  by  the  foroe.-  of  the  Oeroan 
Etanire  enii  to/lr  Allies,  on  on  see,  and  in  the  elr,  d-jriiji  tt/e 

present  *-pr,''  it  ;v«  been  deened  ed/iaable  to  au-^vte  e/rain  the  exact 
lanruaxc  of  the  aubraiaaiop.  in  that  it  is  at  once  the  autrorl-oy  f/ir 
and  the  linicetion  of  the  iiv/eatii//tii.n  an'  re'iort  to  be  nede  by  the  • 
Oonnlasiojij  Faota  "ere  to  be  (//•th.-reo,  but  theee  facta  "ere  to  bo 
no'c  of  a  central  but  of  e  very  bo'sclflo  'elnd,  end  wepn  to  relate  to 
the  vlolatl/us  or  "troachas  of  the  la"s  an-'  /a:"CiinH  /»f  "er,"  ’’’he  duty 

of  the  Ccrsnlahl/in  "a",  th.eret'ori-,  tn  deter.sirip  »'he»,h/hr  the  facts 
fouad  nz-re  vt»>latione  of  the  lnT»i»  nnd  ousIo-^h  of  "rr.  It  "as  wit 
a*ikf-d  phrther  tneae  facto  "ere  vinlalb'/ns  of  the  laws  /'r  of  the 
nrl/ici»les  of  haaenlty.  Keve~thi»i.eat*,  the  report  of  in®  ODn-z'isflon 
does  not,  as  in  the  onirlun  of  che  rerr  e,ifnt/-tlV“s  it  sp/'uld, 

conf  ine  itself  to  the  ascertainnent  />r  th®  fneoe  ar..ii  to  their 
v3oiabi<)n  of  tha  laws  and  caatons  of  "ar,  h.ri.,  <;;ii/ie  opyn.ir*  th®  ter-'ie 
of  tr.i*  r.andate,  declares  that  the  facts  f/.u»»l  arid  seto  Cixtwltti’d 
"er'i  in  vl(jiatlon  of  the  leea  and  ;>i’  the  ei'-Kentary  -a'liuicieo  of 
huarnlty,  Tiio  bars  end  cVvSv.*',Bie  of  "er  ere  a  suannari'  c««taif., 
to  be  found  in  bocks  :>f  autr.  iihy  end  m  the  or/‘ctice  of  nati<'na.  Th® 
la"s  and.  orlutiolsi.  of  h-jf-enicy  •.•ary  "ilh  th®  individual,  "hich,  if 
fz'r  no  r.th.iT  rcsH...!,  S'i.-.UAd  ^-ciu'-j  tli-j  >•  ;u  .a.nfv'ePeMon  in  a 
o»jurt  of  Jv.stioej  on®  cijri''<r  ’'I’.a  J '.e  r/fa  iel-^iretd  on  of 


orlPi-:al  lef*,  Th®  A:it®'i..an  reurea -i-.bafivet .  vh»-re."'*fe,  objected  to 
the  refereroea  to  tno  i.'.n  eno  U’iiU  loiv"  cf  h'n.anitv,  to  bo  found 

in  tho  report,  in  r/a-t  they  bolini/v  w/.p  oe/.r.t  P,  %gLJK/^;7^al.legalaools.org/doc/2070d8/ 
pro  jo-i.'o.j;,  at,  i-  their  opinicn,  tr.e  >..u.irt  •"«rn  I®,  be 

vioxhtiuna  or  bV'V  h-.a  of  tfte  le"s  e/*'  o-astojis  of  ear,  and  the 
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personn  elnKled  out  for  trlel  nnrt  ounlehnont  for  eote  coranlttod 
during  the  war  were  ojjly  to  be  thoee  nereono  sullty  of  acts  »hlch 
should  have  been  oonmltted  In  violation  of  the  "'e*^  eni'  ouatoma  of 
war.  With  this  reservation  as  to  th®  Invocation  of  the  orlnolnles 
of  hunonlty,  the  American  renrasentatlves  are  In  nubatantlal  acooird 
with  the  conclusions  reached  by  th®  Conaission  on  this  hea*’  that! 

1,  The  war  was  carried  on  by  the  Central  ’Innlrea,  toc'ether  with 

their  Alilep,  Turkey  anH  Duiearla,  by  barbaroua  or 
lllwiHaate  netboiio  In  violation  of  the  eatabllshed  laws 
and  ovac  .na  'S  »-ar  and  the  clpn''ntary  nrlncltjlea  of  humanity, 

2,  A  Oomniaalon  aivjui..i  be  created  eor  the  nurnoae  of  collectlnm 

and  clasalfyiniT  systematically  all  the  Information  already 
had  or  to  be  obtained,  in  order  to  ornoare  as  eomnlete  a  Hat 
of  facta  an  o<jaalble  conoernlnc  th®  violations  of  the  laws 
and  cuptoms  of  war  committed  by  the  forcea  of  the  Oernany  ^Xinlre 
and  Ita  slllap,  on  land,  on  pee,  and  in  the  air.  In  the 
oourae  of  the  nfeaent  wer. 

However,  In  view  of  the  recommendation  that  a  Oommlnalon  be 
anpolntcd  to  collect  Airthar  Information,  the  American  recresentatlvea 
believe  that  they  ahould  content  themaelvea  with  e  mere  exnrepslon  of 
concurrence  aa  to  the  atatements  contained  In  the  renort  unon  which 
theae  conclualona  are  baaed. 


The  third  oueatlon  submitted  to  the  Oommleslon  on  RpanonslblUtlaa 
requires  an  expression  of  onlnlon  concerning  "the  da^ee  of  ; 

responsibility  for  theae  offences  attnohlne  to  oartlouiar  membera  of  i 

the  enemy  forces.  Including  nenb’rs  of  the  Oenersl  Stsffs,  snd  other  | 

Individuals,  however  hlphlv  nlaced,"  The  conclusions  which  the 

Conmlsslon  reached,  and  -hlch  la  stated  In  th®  retwrt,  la  to  th®  I 

effect  that  "all  persona  belongln*?  to  enemy  countries,  ,.i  ' 

,  .  "dthout  distinction  of  rsnV,  Includlne  J 

chiefs  of  states,  who  hav®  been  eullty  of  offencea  apalrst  th®  laws  j 

and  customs  of  war  or  the  laws  of  humPiilty,  sra  llsble  to  orlmlnsl  f 

orosecutlon."  The  Amerlcsn  re'ir®sentptlves  are  unable  to  aeree  with  <i 

this  conclusion.  Insofar  as  It  aublecte  to  criminal,  and,  therefore, 
to  le?el  proaecutlon,  oerwons  aoeuadd  of  o^^ejioea  aealnst  "the  laws  } 

of  humanity,"  and  Insofar  »s  it  aubleeta  chlefa  of  states  to  a  decree  j 

of  reenonalblllty  hlth®rto  unkno«7i  to  munlcloal  or  Intamntlonal.  law.  J 

for  which  no  nrecadonta  er®  to  b®  found  In  th®  modem  oraotlc®  of  ^ 

nations,  \ 

Omlttlne  for  the  pr»8ent  th®  oueatlon  of  criminal  liability  for 
offences  aealnt  th®  laws  ni*  humanity,  which  will  be  iiyiRblfttjr»'^>dwiriegal-tools.org/doc/2070d8/ 1 
connection  with  the  isw  to  be  pdmlnlatfred  In  the  national  tribunal®  y 

and  the  hleh  court,  a^oa®  constitution  Is  recommended  by  the  Oon-  ! 

mission,  and  Ukewlae  reaervlne  vitr  disouaaion  in  connection  with  the  I 

high  court  tho  question  of  th®  liability  of  a  chief  of  state  to  j 
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orlnlnpl  orosrcutlon,  p  rpfPTPnoo  mpy  nronorly  bp  "iprtp  In  this  plnce 
to  the  rassterly  eni’  hitherto  unpns^erpH  oninlon  of  Chlpf  Juntlcp 
Uprshell,  In  thp  cppp  of  the  Schooner  ^Vchrnee  v,  )Jcfn<1(’on  nn<l  Others 
(7  Orrnch,  llo),  <’pclne<1  by  the  Sunrp»p  Court  oi*  the  DnlteH  StetAs 
In  1812,  In  which  the  reeiions  are  rdvon  for  the  r  ■cenotlon  of  the 
soverelen  enrt  of  the  soverelcn  ej?pht  of  p.  ebete  fx'..'ai  juolf.lsl 

nrocesR,  This  .does  nop  meen  thet  the  hea<’  of  the  steup,  "nother  he  • 

be  onlled  emneror,  Hiip,  or  chief  pxecublve,  Is  not  resw.nslble  for 

brpnchoB  of  tr.e  lew,  but  that  he  is  resnonsitie  not  to  the  Ju'^lelel  but 

to  the  ooUtiosi  pathoriby  of  his  country.  His  pot  "ley  en'^  (’oes  bloH 

his  country  pnrt  ren.!er  It  reotw/islble  for  the  sets  which  he  hps 

comnltted  In  Its  npnp  end  Its  behalf,  or  uri<ier  cover  of  its  authority! 

but  he  is,  end  lb  ip  submitted  that  he  ehouid  be,  on\v  rosnonelble 

to  his  country,  as  othpr-nre  to  h''.''d  would  bp  to  subject  to  forpl^n 

countries,  o  chlpf  executive,  thup  edth^rp'-inp  hin  from  the  laws  of 

hie  country,  even  Its  orpanlc  Ipw  ,  to  which  he  owes  bbedlencp,  and 

subordinating  hlu  to  forelm  Jurisdictions  to  which  neither  he  nor 

his  country  owes  allpelancp . or  obedience,  thus  denying  the  very 

cone  potion  of  soverelfinty. 

But  the  law  to  which  th“  head  of  the  state  is  resnonslble  Is  the 
law  of, his  country,  not  the  law  of  a  forelrn  country  or  croun  of 
counttloBi  ^he  tribunal  to  -hioh  he  Is  resoonrlble  la  the  tribunal 
of  his  country,  not  of  a  foreign  country  or  erouo  of  ceuntwies,  and 
the  nunlshoent  to  be  inflicted  Is  the  nunlshnent  nrescrlbed  by  the 
law  In  force  at  the  tine  of  the  comwlaslon  of  the  act,  not  a  nunlsh- 
raent  created  after  the  commission  of  the  act. 

These  observatiena  th"  American  rera'psentatlvpa  believe  to  be 
poollcpble  to  a  head  of  a  atate  actually  In  office  and  onracpd  In  the 
oerl>)rmencp  of  his  duties.  They  do  mot  aonly  to  a  head  of  a  state 
'■iio  has  abdicated  or  h®s  been  renudlsti’d  by  his  neonle,  •  Proceed ines 
scalnst  Idn  nlrrht  b"  wise  or  un^nse,  but  lu  eny  event  they  would 
be  aralnst  an  Individual  out  of  of'ice  and  not  aeelrst  an  Individual 
In  office  and  thus  in  eff-ict  ereluet  the  state. 

The  Anerican  reru'eaen'*' atlves  p"*  so  believe  that  the  above  obperva- 
tlons  annly  to  liability  of  the  head  of  a  state  for  vlolntlohs  of 
oositlve  Ian  In  the  strict  and  lepal  sense  of  the  term.  They  ere  not 
Intended  to  aonly  to  •»h;,t  nay  be  oal'’eH  oolltlo»l  offences  and  to 
tx>lltloel  sanctions. 

These  ere  natters  for  atatesnen,  ner  for  Judges,  and  It  la  for 
then  to  oeteralne  whether  or  not  the  violator a  of  the  trestles  cuaren- 
teeing  the  neutrality  of  Bpigiun  and  of  Luweniburg  should  be  su’^lected 
to  a  political  sanction, 

PURL:  http://www.legal-tools.org/doc/2070d8/ 

However,  as  Questions  of  this  hind  seen  to  be  beyen,!  th®  nandate 
of  the  OorJ’erence,  the  American  renreaertmtlves  consider  it  unnecessary 
to  enter  uoon  their  dlscu6^1on, 
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IV 


Thp  fourth  ou"Htlon  ex*lTn  for  pn  lnv®"tl(rntlon  of  pni^  p  r^oort 
uoon  "thp  con  .-rti  tut  Ion  pn<'  nroc'x’urc  of  p  ttlbun"l  ponronrlpto  the 
trial  of  thpfp  offpnooB,”  Ao-.-irontly  th»»  Oonforonoo  hp»'  In  'ilnr^  Iho 
violptiono  of  the  Ip^b  prv'  ountops  of  «pr,  Ir.pwiuoh  p«  the  Oo-iilPHlon 
In  required  by  the  third  nubmlpclon  to  renort  u»y»n  "the  de<?ro''  of 
renoonnlbll^ty  for  thepc  ofef.nc'p  ettnohln'*  to  oprtlculpr  ")eob"r« 
of  the  enofly  f-arcee,  IncTudlne  "le^berr.  or  th®  Omerpi  Stp^^’e  end  of’cr 
Indlvlduplfl,  however  hlvhly  oleced,"  The  ♦’north  oolnt  reletee  to 
the  constitution  end  nroo«'ure  of  »  tribunal  pnoro>«i*ipte  ♦'or  th® 
inveetlfptlon  of  thene  orinen,  end  to  th®  wl"i  end  nunir-hnent 
the  nereonn  pcouppd  of  their  ce,n"ilHPlon,  ehoa'id  they  be  fi-iui;d  rul) ty. 
The  Oonnlnnlon  neenn  to  have  been  of  the  oninlon  that  the  tribuiel 
referred  to  In  the  fo'irth  oolnt  wpa  to  dp«i  with  th'  crlinpa  aooclfled 
In  the  aecond  pnd  third  pubnlaalona,  not  -lih  the  reaoonalblllty  of 
the  puthora  of  the  war,  an  ponopra  ♦Von  the  foUoHme  ateienont  t^Kon 
from  the  retjorti 

On  the  aMle  case,  Includlnv  both  the  acta  r+iloh  brought  about 
the  pw  end  thoae  *4»lch  accnnoanled  Ita  inceotlon,  oertloui  erly  the 
violation  of  the  neutrality  of  Luxembure  pnd  of  Belp.l'n,  the  Oon- 
olsBlon  la  of  the  opinion  that  It  would  be  rlcht  for  the  feace 
Oonferenee,  In  a  natter  bo  unnrecedonted,  to  adont  Boeclal  nepaurra 
and  even  to  create  a  aneclel  orcan  In  ordor  to  deal  "a  they  doaerv"  "dth 
the  authorB  of  auch  acta. 


ThlB  aectlon  of  the  renort.  however,  dppla  not  only  "d^h  the  la-a 
and  '.ustonB  of  war  -  Inorooerly  adding  "and  of  th®  lawa  of  hunanlty''  - 
but  alao  with  the  "aoto  which  nrovoked  the  war  and  accoroanled  its 
Inot  ptlon,"  which  either  In  p'hole  or  In  >art  would  annear  to  fall 
more  annroor lately  under  tha  flrat  aubnlaalon  relatin'*  to  the 
"reaoonalblilty  of  the  puthora  of  the  war." 

Of  the  acta  which  *jrovoVed  the  War  and  aocomoanled  Ita  Inception, 
the  OomrlPBlon,  -Ith  aneolal  raferaneo  to  the  violation  of  the  neutral¬ 
ity  of  Luponbura  and  of  Belaiun,  aayai  ‘’'^e  therefire  do  riot  pevipp 
that  the  acta  which  orovo'iced  th®  w;,r  phould  b®  chereed  aealnat  their 
authora  and  npde  tha  aubject  of  nr'->ceedlncB  before  a  trlbunnl."  And 
a  little  later  In  the  pane  aaoblon  the  renorfc  rontlnufai  ''The 
Ooiralaalon  la  nevortholeaa  of  onlnlrm  t>'"t  no  ta  rnln'il  ohawpe  can  b® 
made  acftinat  the  reenonalble  authorltiea  or  indlvlduwla,  i>ir  notably 
the  ex-l.alBnr,  on  tha  aneelal  head  oe  thea®  breachea  oc  neutrality, 
but  the  aravlty  of  theae  rroaa  outrayea  uoon  the  law  of  nations  and 
International  good  faith  la  auch  that  the  Uf/n-niaalon  thinka  th-y 
should  be  the  subject  of  a  formal  condranatlon  by  th®  Oonferenee," 

The  Anerlcan  recraaentatlvcn  are  In  thor<AiKh  accord  ~lth  theae  vle-s, 
which  are  thua  fornally  stated  in  the  fli'st  two  of  th®  four  conclufiona 
UTidor  this  hepdlnci 


PUR^:  htt^^^ww.l^al-^ols.org/doc/2070d8/ 


The  acta  which  brounhtpbout  the  war  abound  not  be  charcen  pep 
their  authora  or  made  th®  subject  of  nroceodin^a  bePore  a  tribunal. 
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On  the  sneclel  hee*’  of  the  brppchee  of  the  neutrelity  of  Lux»aburf 
enrt  Belalun,  the  erevlty  of  th»ee  outrerree  UTX>n  the  nrlnololee  of  the 
la**  of  nations  en<l  UTion  International  ’’oo^  faith  1"  puch  ♦hat  they 
ahoulil  be  ■e<^e  the  subject  of  a  forual  eonf'emnstlon  by  th'  Oonferentfe. 

If  the  reoort  ha(1  atoonert  here,  the  Anerlcan  renresentetlvoa  would 
be  able  to  concur  In  the  conc''u8lone  under  this  headlne  end  the 
reasonlnfs  by  which  they  >-ia>e  Justified,  for  hitherto  the  authora  of 
war,  hoifover  unjust  It  may  be  In  the  forum  of  »orala,  have  not  been 
brought  before  a  court  of  Justice  unon  a  criminal  oharee  for  trial  and 
punlahnent.  The  rcnort  sneolflcally  statoai  (l)  that  "a  *ar  of 
a(;,?resBlon  may  not  be  considered  ae  an  act  directly  contrary  to 
oosltlve  law,  or  one  which  can  be  auccoasfuUy  brouaht  before  a 
tribunal  such  as  the  Oonnlaalon  la  authorised  to  consider  under  Its 
terms  of  reference"!  the  Conmlaalon  refused  to  advise  (2)  "that  the 
acts  which  nrovoked  the  war  should  be  ohereed  aralnst  their  authors 
and  made  the  subject  of  nrooeedlnra  before  a  trlbonal"|  it  further 
holds  (3)  that  "no  criminal  charce  can  be  made  aealnat  the  resnonalble 
authnrltlea  or  Individuals,  and  notebly  the  ex>-XalBer,  on  the  soeolal 
head  of  these  breaches  of  neutrality,"  The  Amerloan  renresentatlves, 
acceotlne  each  of  these  atatenenta  a"  sound  and  unanswerable,  are 
nevertheleas  unable  to  airree  with  th«  third  of  the  conclusions  based 
uoon  them! 

On  the  whole  case,  Inoludlne  both  the  sets  which  brought  about 
the  war  and  those  which  acconoanled  Its  Inceotlon,  oartlouTarly  the 
■violation  of  the  j^eutrallty  of  Belalum  and  Luvemburc,  It  would  be 
rleht  for  the  Feaoe  fonference,  In  a  natter  so  un»reoedented,  to 
adopt  special  measures,  and  even  to  create  . a  eneclal  .presn  In  order 
to  deal  they  deaerve  with  the  suthors  of  such  acts*  , 

The  American  renreaentetlvoa  believe  that  this  conclusion  Is 
Incbnslstent  both  with  tho  reasoning  of  the  section  and  with 'the  first 
and  second  conclusions,  and  that  "In  a  matter  so  unorecedented,"  to  ouote  ♦ 
tho  exact  latunuiite  of  the  third  conclusion,  they  are  relieved  fl-on 
comnent  and  orltlblsM.  However,  they  observe  ^at.  If  the  sets  In 
question  are  criminal  in  tho  sense  that  they  are  ounlsh able  under 
Idtr,  they  do  not  understand  why  the  reoort  should  not  advise  that 
these  acts' be  punished  In  accordance  with  the  terms  of  the  law,'  If, 
oh  the  other  hand,  there  la  no  law  maklnc  them  crises  or  a<‘f Ixlni  a 
penalty  for  their  commission,  they  are  moral,  not  lei;al,  crises,  and 
the  Arterl'can  reoreaentatlvea  fall  to  sen  the 'advisability  or  Indeed 
the  Koproprlatendsa  of  creatine  a  special  orpan  to  de^i  «>ith  the  ‘ 
authors' of  such  acts.  In  any  event,  the  nr dan  In  Question  should  not 

be  s' Judicial  tribunal, 

... 

In  order  to  meet  the  evident  desire  of  the  OoSmlealon  that  a  ' 
aneclal  orqan  be  created,  .without  however  dolnir  vlolap;^l^tpt^4^';gp.j„ol,„^g/d„^/2070d8/ 
sorunles  Ih  the  premlsea,  the  Anerloan  remresentatlves  proposed  - 
•  -  ^ 

Th^  Oonrldffion  on  Roanonnlbllklt)P8  th^tl 


1 


» 


>  »  t  I  IJ  I  I  I  I  I  t  J 

L I  I  >ri  *  <j” 


» 

I  I 


1 1  t 
I  ”  1 


» 


D'’f-'nBP  Doc,  No,  353 

1,  A  Oonnlflnlon  of  Incuiry  b"  oBtrhtlBh'^  to  ronoi'^or  "onoroTly 

tho  rolotlvp  oiucBblllty  of  tho  nutborB  of  th®  ••fr  ®rv1  bIbo 
the  Quoatlon  of  th^lr  oulo»bllity  bb  to  th®  vloietlonB  of 
the  Ib’^b  rn<'  eu®to«B  of  ">pr  cormltt"»4  riurln®  Ite  coutb®, 

2,  The  CoB"!lBBlon  of  Inaulry  to  conolat  of  t*^  Benbora  of  th® 

five  folloaine  Po'^'bi  'Jmeert  8t»teB  of  Anrrlr®,  British 
Bhclre,  Frenoe,  Itnly,  xnri  Jp.oeni  rno  one  n®wb®r  fron 
oBch  of  the  five  foll.o<^no  PoB^rsi  "eieluo,  Or®®ce, 

Porturei,  Pounenle,  pru<  3®rble, 

3,  The  ene^y  be  reoulrp<l  to  oIbop  their  ereblveB  et  tho  (^IboobbI 

of  the  Co-iTlBBlon,  B-hlch  BhelT  forth'»lth  enter  unon  Its 
(’utles  ftnci  report  Jointly  nn*’  Boneretely  to  their  reeneetlv® 
Roveriaente  on  th®  Uth  Hovowber,  1919,  or  pb  soon  thrre- 
nfter  pb  nrACtlosble. 

The  Coanloelon,  however,  fell®*'  to  ei^ont  thl®  rronoB®!. 

The  fourth  en*’  flnel  eoncluBlon  un-’er  this  h®B<’ln<»  ('ecleree  It  to 
be  "<1eelrd>le  that  for  the  future  oenel  senctlonB  BhoaV  be  orovl<’®<’ 
for  euch  crave  outroces  erelnet  the  ®l®oentBr.v  nrlncloloe  of  lnt®r- 
nstlonsl  Ib^."  With  this  conclusion  th®  An®rlcpn  renreeentBtlvee  fin'* 
thenaelveB  to  be  In  BubstentlBl  occor<*.  They  believe  thet  rny  n»tlon 
flrolnc  to  rar  bbbuopb  b  (irave  roBoonslblllty,  Bn<*  that  b  nation  eneaelne 
In  fl  Brpr  of  neTesfllon  coivnltB  a  crime.  They  hoi**  thet  the  neutrality 
of  nations  Bhoul**  he  obaerv®!*,  een®ol«lly  »h®n  It  la  Buerantee**  by  a 
treaty  to  »hlch  th®  nations  violatin'?  It  are  oartleB,  an<*  that  the 
nllchted  >-or(’  an**  the  eooi*  faith  of  nations  •houl'*  b®  falth**ully 
observed  In  this  aa  In  all  other  resn'^ta.  At  the  s*!"®  time,  elven 
the  difficulty  of  '»®temlnln'»  B>h®ther  an  act  la  In  reality  on®  of 
aerTTPselon  or  of  dafenc®,  and  elven  also  the  difficulty  of  franlnc 
oenal  sanction",  -+»ere  the  conseauenc®®  pr®  eo  crept  or  nay  b®  so 
crept  as  to  be  Inoelculabl®,  they  healtat®  as  to  the  feasibility  of 
this  conclualon,  from  -hlch,  hoaxer,  they  ar®  unadlllnc  formally  to 
dissent. 

With  the  nortlon  of  th®  r^nort  deyotod  to  th«  "constitution  and 
nrocodure  of  a  tribunal  ®noronrlat®  for  the  trial  of  these  offences," 
the  American  renreaentatlvea  are  unable  to  'cre®,  and  th®lr  view's 
differ  8o  fundamentally  ®nd  so  radically  frop*  those  of  th®  Oomolaelon 
that  they  found  themaelvas  obliged  to  onoose  the  vle'T!  of  their 
colleacues  In  the  Commlaslon  and  to  dippant  fr<'m  th®  statenent  of 
those  vleaip  recorded  in  th®  r®r>ort.  The  American  reorasentatlves, 
h'v-ever,  a®rce  -dth  the  Introductory  narairraoh  of  this  section.  In 
plilch  It  Is  stated  that  "everv  belllearent  ha",  accordlnc  to  Intsrna— 

’  tlonal  lav,  the  oo-er  and  authority  to  try  th®  IndlvVd&V^h- 
be  cullty  of  the  crlra®u"  constltutlm/?  violations  of  the  laws  and 
customs  of  ~Br,"lf  such  o*rsons  have  b®en  tsV®n  nrlaoners  '«•  have 
other— lee  fallen  Into  Its  oo—er."  The  Araerloan  renreaentstlves  are 


-10- 


I  »  _f  >_>  I 
III  /  <  “ 


Cefenno  Doc,  No,  353 

llkowlse  In  thorough  pccor<i  ~lth  th«»  Aarthpr  nrovi"lonB  t.h»t  "ppoh 
belligerent  h^B,  or  hra  oo’-er  to  Bet  uo,  nurnuent  to  Ita  own 
leelslotlon,  an  npnroorlate  tribunal  nllltary  or  civil,  '“or  the  trial 
of  such  caBea,"  Th^  Awerlcan  renreaentatlvea  concur  In  the  view 
that  "  those  courts  wouV  be  able  to  try  the  lncrl"ilneted  oeraona 
BCCor<’livj  to  their  o<-n  oroceHure."  ap''  also  In  the  conaluslon  that 
"nuch  coonllcntlon  anrf  consoouent  I’eipy  wouW  be  avoid  which  would 
arise  If  all  such  caaen  wera  to  be  brounht  before  a  alnrl«  tribunal," 
Bunooslrw  <^hat  the  alnrle  tribunal  could  and  should  b®  created.  In 
fact,  thepe  atatonento  ar®  n't  onV  In  accord  but  are  baaed 

unon  the  monorandun  Bubnltted  by  th®  Anerloan  reoroaantatlveB,  advoc»t— 
InB  the  utlll2atlon  of  th®  nllltary  connlealon  or  trlbunalo  either 
exlatln/T  or  which  could  b®  created  In  each  of  the  b»lllf®rent 
countrloa,  with  Jurisdiction  to  naae  unon  offenopB  acalnat  th®  laws 
and  custoTss  of  war  conmlttod  by  th®  rasneotlv®  ®npnles. 

This  nenorandun  already  r®'*erred  to  In  an  earlier  naraeranh  Is 
as  followBi 

1,  That  the  military  auth'U’ltlea,  beln®  charged  t-ith  the  Inter- 

nretatlon  of  the  laws  and  cuatons  of  wnr,  nossess  Jurisdic¬ 
tion  to  determine  and  nunloh  violations  th"roof| 

2,  That  the  ralllt»iy  Jurisdiction  for  the  trial  of  nersonfl 

accuned  of  violations  of  the  laws  and  cuntrvns  of  war  and 
for  the  ounlshnent  of  oeraons  found  cullty  of  such  off®nc®s 
le  exercised  by  military  trlbunalai 

3,  Th^t  the  Jurlodlctl'm  of  a  military  tribunal  over  a  nerson 

accused  of  the  violation  of  a  law  or  custom  of  war  Is 
acquired  *hon  the  offene®  was  committed  on  the  territory 
of  tha  nation  croatlns  the  military  tribunal  or  -hen  the 
oerson  or  yirooerty  Injured  by  the  o®fenne  Is  of  the  sane 
natlonnllty  as  th®  military  tribunal, 

A,  That  the  law  and  procedure  to  be  aooUod  and  followed  in 
detarmlnlnfr  and  nunl  shine  violations  of  the  laws  and  cus¬ 
toms  of  war  are  the  law  and  th®  nrooedure  f'W  detarnlnlne 
and  ounlshlns  such  violations  established  by  th®  nllltary 
Is"  of  the  country  aealnirt  "hloh  the  offence  Is  eomnltted} 
and 


5,  That  In  caBO  of  acts  violating  the  laws  and  customs  of  war 
Involving  more  than  on®  country,  the  nllltarv  tribunals  of 
tha  countries  affected  may  be  united,  thus  fornlna  an 
International  tribunal  e^r  th®  trial 
oTsonB  charged  with  the  cornlBslr>n  of  such  of<"®noes. 


In  a  natter  of  such  Inoortanc®  af'**clinv  net  one  but  many 
countrloa  and  calculated  to  Influence  th®lr  ®uture  conduct,  th® 
Anerlcan  renreaentatlvea  b®lleved  that  the  nation"  should  use  the 
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Bpchlnery  nt  h/irirt,  Hilch  ht'i’  bp«>n  trliv^  m''  foure’  cfvrnptpnt,  ’^.th 
e  Inw  ftnrt  p  nroc'v’uTP  frp!n<?f’  pn'^  thprpfnre  Vnopii  In  p<'vpnr!p,  rpthfT 
thpn  to  crpptp  pn  Intrrnptlonpi.  trlbunfll  "^th  p  crlBlnpl  Jurisdiction 
for  T^iloh  thoro  Is  no  nrpcc<dpnt,  nrocont,  orpctlno,  or  nrocpfduro, 

Thpy  furthPT  boll"vp<d  thpt.  If  pn  pct  vlolptln'T  th^  lp"«  pn<d  cuptons 
of  "nr  coranlttfxd  by  tho  pnony  pffoctcyd  moro  thsn  ono  country,  « 
tribunal  coul(d  bo  formed  of  the  countrli^a  affocte<d  by  uniting  the 
national  conrlaalona  or  courts  thereof,  In  ^ich  event  the  trlbuopl 
roulrt  be  forpod  by  the  pore  pppemblaro  od*  the  wpoberp,  brlnplns 
"dth  them  the  lasr  to  be  cnollcd,  npmoly,  th®  ■'p’'o  pn'd  ouatome  of* 
wpr,  end  the  nrocedure,  npBoly,  tho  orocpduTP  of  the  natlonpl  con- 
ffllnalons  or  courts.  The  Anerlcen  renreaentatlvea  he'd  esneclplly 
In  mind  the  case  of  Henry  Wirz.  comnpndpnt  of  the  Oonf’c'^erpto  nrlnon 
at  Anderaonvlllp,  Qeorcrlp,  ffurlne  the  mr  bpt-opn  tho  Stptes,  who, 
pftnr  that  war,  "-aa  tried  by  p  nllltery  connlaalon,  alttlne  In  the 
city  of  Wpahlneton,  f’or  crimes  contrary  to  the  laws  and  customs  of 
war,  convicted  thereof,  aentenced  to  bo  erocuted,  snd  actually 
executed  on  the  11th  November,  1865, 

TWille  the  American  renroaentativea  would  have  nreferaeif  p 
national  military  coamlsslon  or  court  In  each  countrj'^,  <*or  which  the 
Wlrz  case  fia'nlsb“d  amnle  nrecodant,  they  "lera  <*111  ipp  to  concede 
that  It  mlrrht  bo  advisable  to  have  a  commlsalon  of  rooreaartatlvea  of 
the  conootant  national  tribunals  to  mass  unon  the  oharoea^aa  ntatad 
In  the  reoorti 

(a)  Aeslnst  oersons  balonelno  to  enemy  countries  i^o  have 

committed  outrneoa  aoolnst  a  nupb°r  of  civilians  and 
soldiers  of  several  Ml  led  nations,  such  as  outraces  com¬ 
mitted  In  orison  camos  -^ere  orlsonors  oc  wpp  pC  several 
nations  ware  conrreeated  or  the  crime  oo  corced  labor  In 
nines  ware  orlsoners  oC  more  than  one  n"tlonallty  were 
forced  to  work, 

(b)  Aealnst  oersons  of  authority,  belondnir  to  enemy  countries, 

whose  orders  wore  executed  not  only  In  one  area  or  on 
one  battle  front,  but  whose  orders  affected  the  conduct 
towards  seversl  of  th“  Allied  armies. 

The  American  reTurascntatlves  are,  ho^evar,  unable  to  aerea  that 
a  mixed  commission  thus  comoosed  should.  In  the  Imeuaea  of  the 
report,  ontortsln  charcesl 

(c)  Aeslnst  all  authorities,  civil  or  military,  beloneln"  to 

enemy  countries,  ho-ever  hlch  their  Tx>Fltlon  msy  have  been, 
without  distinction  ef  ran''.  Including  the  heads  of  states, 

who  ordered,  or,  ^Ith  ''nowledce  thereof  en-VJ^^hhtW^^w.legal-tools.org/doc/2070d8/ 

to  intervene,  abstatnad  f'rom  orevantlne  nr  taVlne  measures 

to  orsvent,  rmttlnc  an  end  to  or  renresslne,  violations 

of  the  ipwe  or  customs  of  war.  It  balnm  understood  that  no 

such  abstention  shall  constitute  a  dofance  for  the  actual 

pernetratora. 
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In  pn  <>»rllpr  ntpke  th®  f’®n''rxl  r®iyirt,  In^pnf',  until  Itn 
flnpl  rpvlBionv  nunh  neraonn  •-®r®  <’ocl«'r<«'  lipbl®  thi^y  "•bxtnln'vl 

fr®"!  nrnvf'ntlnr*,  nuttlnr  pn  pni’  to,  or  ■®®nr®oplnr,  vlolntlonn  of  tho 
Ira’S  or  cu«tonB  of  Trr,”  To  thin  orltrTlon..of  liability  th®  Anorlo»n 
rPTroBontptlvoB  —fro  unrltprablv  onnosfai,  ft  Is  on®  thlnr  to  mnlbh 
n  ncrson  a'ho  oomlttpf’,  or,  noBaoaxln?  th®  ruthorlty,  or'’®r®<<  oth®rx 
to  coisnlt  xn  pct  couBtltutln-"’  x  ralopj  It  lx  oult®  xnothor  thlnn  to 
ounlsh  p  oPTBon  a»ho  frli®*!  to  oroyont,  t®  nut  an  on*'  to,  or  to  ranroxx 
vlolptlonn  of  th®  Ip'-b  or  ouxton®  o'*  arr.  In  on®  cap®  th®  ln’'lvl''uxl 
pctn  or  ori'ors  othorn  to  act,  an'’  In  xo  I’olnr  con'altx  »  noxltlv® 
offane®.  In  th®  othar  h®  lx  to  b®  ’lunlah®*’  for  th®  »ctR  of  oth®rx 
a-lthout  nroof  b®lnr?  ''lv®n  that  h®  kn®-  of  th®  coT.-nlaxlort  of  th®  aotn 
In  quantlon  or  that,  Vnorln®  th-^,  ha  oou"''’  bay®  nr<-v®nt®(’  th®lr  , 

conw'lxxlon.  To  aatabllsh  r®Bnonnlblllty  In  xu®h  c®xaB  It  lx  alairantary 
that  tha  ln'’lyl<’upl  pourht  to  bo  nunlBl'.®<l  BhouV  hxya  Vnonlai’c®  of 
tha  comnlxxlon  of  th®  actn  of  p  cri’nlnal  n®turo  arv’  that  h®  xhouT<^ 
haya  noBaoBxa<l  tha  noaar  an  "'oll  a®  th®  authority  to  nr®y®nt,  to 
nut  an  ®n»’  to,  or  r®or®xB  then,  Naithcr  kno-lty’r®  of  oonmlxalon  nor 
ability  to  nrayant  la  alona  xuff'lol®nt,  Th®  j’uty  or  obll'.ptlon  to 
act  1b  oPBantlai,  Th®y  iruat  oviat  In  conjunction,  orr’  a  atan^ar*^ 
of  liability  "hlch  dors  not  Inolur’a  than  nil  1b  to  b®  rajacta*’,  Tha 
(difficulty  In  tha  ninttor  of  xbxtentlon  ’"xb  fait  by  tha  Comnlxxlon,  an 
to  Bake  BbBtcntlon  punlBhnbl®  nl®ht  t®n(d  to  ayoncrat®  th®  narnon 
pctuolly  comnlttlnr  th®  net,  Tharafor®  tha  atam’ar'’  of  llaMllty  to 
"•hloh  the  iba®rlcrn  r®nr®8antptly®B  bbj®ct®<d  *bb  it'Of’lflaH  in  tha  laat 
BOBBlonB  of  the  OonwilBelon,  an'’  th®  much  1®bb  obj(»«tlonxbl®  taxt, 

Bx  stptacd  above,  ’•bx  e'^ootn’  rnH  xutetltut®’’  *‘nr  th®  oarllar  an'’  '+.ony 
lnp(dBl(iBlbla  one* 

There  rampln,  hor-ayer,  t'oo  rapxonx,  nhlch.  If  oth®re  awe  Ixcklne, 
iTOuW  nrovont  th®  Anorlean  ranraBantatlvax  erom  conBantlnrr  to  tha 
tribunal  r®ooni®pn’’®<d  by  th®  Oormlxalon.  Th®  flrat  o’*  thcB®  1®  th® 
uncertainty  o’*  th®  Ip’t  to  b®  p<dBlnlxt®r®<d,  In  that  llphlllty  lx  n®*’® 
to  (dananid  not  onXv  unon  vlolptl®nx  of  tha  In’-x  an'd  euxtom*  o’*  (-pr, 
but  plxo  unon  vloiatlonx  "of  th®  la”!!  of  hunanlty,"  Tha  xaoon(d  of 
th®B®  rapBonx  la  that  h®p<dB  o®  Rtatax  ar®  ln®lu'’p'd  t~ithln  th®  civil 
an'd  military  authorltlax  o’*  th®  onaT’y  countrlox  to  b®  trl®(d  an'd  nunlah®'' 

'*or  vlolatlonfl  o’*  th®  Ip—b  an*’  euxto""®  o®  — ar  an'd  o’*  tha  la'ni  of 
humanity,  Th®  A'norlcan  r®nrax®ntatlvpa  ball'nr®  that  th®  Oom'"lBxlon 
h»8  crcoa<d®(d  Ite  panidct®  In  aytanidln®  liability  to  vlolatlonx  of  th® 

Ipa’B  of  hunanlty,  Inannueh  ae  th®  ’*actx  to  b®  ®rainino(d  ar®  xolaiy 
violations  o’*  the  Ip’-B  an'd  euxtorx  o’*  >n>r,  Th®y  a'l.xo  b®ll®v®  tb«t 
tha  Ooalaxlon  erra<d  In  xp®''ln®  t®  "ubject  baa'd «  nr  Htat®®  to  trial 
'n(d  nunlehmant  b  a  tribunal  to  ’■h®®®  Jurlu^ictlon  th®y  ’’ara  not 
«ub.1®ot  rhen  th®  nn®-®(d  ofeanc®x  ’-pr®  coBmlttp<d, 

Ab  Tx>lnt®<d  out  by  the  Anerlcan  r®nr®BPntativ'WBte  lj(|i®t/^'thi^jgarK^ls.org/doc/2070d8/ 
occpBlon,  ("pr  -aei  an'd  Ip  by  Its  vary  nntur®  Inhuman,  but  acta  conBlxt''nt 
"1th  tha  la-s  an'd  cu®toTB  ®f  -pr,  althou®h  th®x®  xetx  ara  Inhuman, 
ore  nev®rth®l®B8  not  th®  obJ®ct  ®f  nunl8hn"nt  by  a  court  of  Juatloe, 

A  Judicial  tribunal  only  'doale  -Ith  evlatln®  lav?  an'd  only  x'dptlnlBtarx 
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etlatlnc  Ipr,  lepylnf*  to  wnothpr  forun  Infrpctlonn  o<*  tho  norpl  l»v 
pro’  pctlone  contrpry  to  thp  pn<’  nrlnolnlpa  of  humpnlty,  A 
further  objection  lice  In  the  fnct  thpt  the  1p"'8  pni^  Ta*lnclolPB  of 
hunpnlty  ptp  not  cortnin,  vprylm?  ’"1th  tlmo,  oIpc",  pnf’  olroumBtpncp, 
pn<’  flccordlnp,  It  mpy  ho,  to  th"  conpclono**  of  tho  ln''lvl«’upl  Jw’po, 

There  In  no  Tljcod  pn<’  unlvornni  ntpn»lprA  of  hu"ipnlty.  The  1p^  of 
humpnlty,  or  the  nrlnclnle  of  hunpnlty.  Is  much  Hke  equity,  Wiereof 
John  Scldon,  pp  "dee  pn**  cputloun  pb  he  ’•pp  lormoH,  ently  ppVi 

Equity  1b  p  ropuleh  thla?.  For  Lp~  re  hevo  p  raoppure,  Wio’" 

’•het  to  trupt  to|  Equity  Ip  pocoinII’V!  to  the  eonpclonco  of  him  thpt 
1b  Ohpnc“Hor,  pni’  pb  thrt  1b  Ipreor  or  nerro^or,  bo  Ib  Equity,  'Tie 
ell  ono  PB  If  they  •houTrt  npV'  the  eten^er’'  "or  the  nopeuro  cell 
B  "foot”  p  Chpnc«Morln  footi  "iipt  en  uncorteln  •"ppour'*  ’"oulf’  thin 
be  I  One  Ohpncellor  h«s  b  Tone  ooot,  enother  p  short  foot,  b  third 
en  Indifferent  foot,  'TIp  th®  bpoo  thlntr  In  tho  OhennoTTor'e 
conBclence, 

While  reconnlBlne  thet  offences  poplnet  the  1p-b  end  cuptone  of 
•"pr  mleht  be  trl"d  before  end  the  oernetretore  ounlshed  by  netlonel 
trlbunpln,  the  Connl"Plon  rpp  of  the  onlnlon  thet  the  erever  chercep 
end  thoBe  Involvlnr  nore  then  one  country  should  he  tried  before  en 
InternetloneJ.  body,  to  be  celled  the  Hleh  Trlbunel,  rhlch  "  Bhell  be 
coiii’X)8ed  of  three  oersonB  rnoolnted  by  epoh  of  the  folioodne  eovern- 
mentpi  The  United  Stetc"  of  Ancrlce,  the  British  Eranlre,  Frenco, 

Itely,  end  Jpnen,  end  one  oerson  enryilntod  by  epch  of  the  follo’d.ne 
rjovemnontsl  Belelum,  Orecco,  Polend,  Portucel,  Houmenle,  Serblp, 
end  CBBcho-SlovpklB” t  the  nemborp  of  thin  trlbunel  to  be  pelented 
by  nBch  country  "fron  enon-  the  raembers  of  their  netlonel  courts  or 
tribunals,  civil  or  nllltery,  end  now  In  evlstenee  or  erected  ,>p 
Indicated  above,"  Tho  lew  to  be  aoolled  1b  declerod  by  the  Oomlo- 
Blon  to  be  "the  prlnclolee  of  the  le*  of  notion"  pb  they  result  from 
tho  uaages  estpbllBhed  enonr  civilized  oeooles,  from  the  Ipwb  of 
humanity  end  from  the  dictates  of  ovibllc  conBclence."  The  nunlahnent 
to  be  Inflicted  Is  that  "lilch  nay  be  Inoosed  "for  "uch  an  offence 
or  offences  by  any  court  In  any  country  renrescnted  on  the  trlbuopl 
or  In  the  country  of  the  convicted  oorson,"  The  cpppb  selocted  cor 
trlel  are  to  be  dpternlned  end  the  nropecutlonp  directed  hy  "a 
prosecuting;  commleelon"  comr)0"od  of  p  renrepentetlve  of  the  United 
Stptes  of  America,  the  British  Emnlre,  FVence,  Italy,  end  Jpoan,  to 
bo  PBPlPtpd  by  a  reoresentotlve  of  one  of  the  other  covernmentB, 
nrcpuraably  a  nerty  to  the  creation  of  the  court  or  renrepented  in  It, 

The  American  ranr«pentptlvep  felt  V“r7'  atroncly  that  too  crept 
attention  could  not  b“  devoted  to  the  creation  of  an  Internptlonel 
criminal  court  ^or  the  trial  of  Indlvldnels,  for  which  a  ’ireced^nt  1" 

Ipcklnr,  and  which  annears  to  be  unknown  In  the  nrpetitoehnf’://iwfe4tegaB,tools.org/doc/2070d8/ 

They  ’»pre  of  the  onlnlon  that  an  act  could  not  be  a  crlne  In  the 

leral  penne  of  the  "nrd,  unless  It  wore  made  ao  by  law,  and  thet  the 

conmlsnlon  of  an  act  declarod  to  be  a  crlne  by  Te’»  could  not  be 

ounlBhed  unless  tho  law  nrepcrlbed  the  nenalty  to  b"  ln<nicted.  They 
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were  ppphppn  norp  conucloua  thpn  thplr  eoltpproiop  of  thp 
Involvol,  l:u»fiBuch  ns  this  qu“ntlon  ""ns  opp  thnt  hnrt  nrlnon  in  th® 
/jBorlonn  Union  oonooBP<1  of  Stntpn,  nni’  t^iprs  It  hnrt  b»®n  h®!'’  In 
thr  T-pp'^inn  cpnp  of  UnltoH  Stntpn  v,  Hu/inon  (7  H.'nnch,  '*2),  <ipol<<p«1 
by  thp  Nunfonip  Oourt  of  th®  Unlt®rt  fltptf-n  in  1812,  th»t  "th®  loirlnlp- 
tlvp  puthorlty  of  th®  Onion  Tunt  first  npV®  nn  not  n  crlm®,  ®ffir  n 
nunlahiflpnt  to  it,  nr.*’  ''pclnr®  thp  court  th®i  shnll  h®v®  Juris*’ lot  ion 
of  the  of’'®ncp,’’  Tfhnt  In  trja  of  th®  Apprionn  i»tnt®n  nusL  b®  tru*' 
of  this  loospr  union  sbich  v-s  onj.1  thp  6ool<?ty  of  Notions,  The 
/ittprlcsn  reorosentntlvps  Vnow  of  no  Intfrnptlon®'*  ntsta®  of  c*>nv*n- 
tlon  Bpklnc  n  vlolntion  of  th®  Ip-n  sn^  cuntoBn  o’*  "7»r  -  not  to  ®n''"V 
of  tho  Isws  or  princlnlps  of  huasnity  -  sn  lntpmpti*/npl  cria®, 
pffixlmf  a  punlshnont  to  It,  ®n*’  •’polprir**  th®  oourt  "hlch  h®® 
Jurisrtiotion  ev®r  thp  ®ff®no®.  'Jhay  fplc,  ho-nyor,  thnt  th®  '<if’'lr.uity, 
ho^-evor  rtrent,  was  not  Innui’nountnb'®,  Innrnuoh  ns  th®  vsrloun  st®tps 
havp  derlpr*"’  C’rtnin  ®ots  yli>\'-:-n.  •sir  U—.-;  ►a**  "  *•'  -• 

b®  crlupn,  nfflxlnrt  nunlnhin®ntB  t**  th®lr  cwalsnion,  •«*’  -»rovl<’lii® 
Bllitcry  courts  or  commlhslonn  »i.thln  th®  rpnn®nciv®  ntntpn  nonnonnln® 
Jurisdiction  ov®r  such  offsne®.  They  "-pr®  pf’vinn.-'l  tfmt  ®pch  of  th® 
Allied  nn*’  As80clpt®d  8tpt®s  couV  cr®otP  sucf  ®  trlbunnl.  If  It  hod 
not  sVosdy  don®  so,  Hrr®  th®n  *7®®  nt  hnrv!  p  "rri®®  of  ®rintinT 
trlbunnl  nr  trlbunnl®  that  could  ipi^\illy  b®  cp11®s  into  ®Tlst®nc®  In 
psch  of  th®  ATllpd  or  Aasfwintpd  cou®trl®n  by  th®  ®®®rclno  of  th®lr 
sovprol'Tn  tyn-pr®,  nnnronrlpt®  ♦’or  th®  trial  end  r>untahn®nt  -Ithin 
th®lv  r®no®otlv®  Jurl<)dlotlons  of  narnon®  of  on«*ny  nationality,  ®*io 
durln**  tha  ayir  con9ltt®d  acts  contrary  t®  th®  la—s  and  cu«toirn  of 
war.  Insofar  a®  such  acts  pfCoetod  th®  npraonn  or  nvaiorty  of  th®lr 
nubjpctn  or  cltlann®,  »rh»th«r  such  ayts  ••®r®  ciTsiwlttad  *^tain  Ty,rtlonn 
of  th®lr  terrlt<ury  occunlnd  by  th®  ®n*«iy  or  by  th®  a®®oy  "Itnln  itn 
O'm  Jurludiotloii, 

Th®  Anarlcan  ronrosantntlv®®  thora^or®  nrooo»»d  that  ®ot»  nffoct- 
Inr  th®  oar  non®  nr  nronnrty  of  on®  of  th®  Mii®d  or  *®«ociatad  0*vv«m- 
ments  sh-^uli’  b®  triad  by  n  nllltary  tribunal  of  that  ccAintryi  th»t 
sots  inv'olvln?  ’nor®  than  on®  country,  n'ucn  an  tr®nto®nt  by  0®many 
of  o'clpf'nare  contrary  to  th®  u»p  Tna  arid  cuotratK  ni  "vr,  could  b® 
tried  by  p  tribunal  ®lth®r  •»nda  u-i  of  th®  c*i!no®t®i.t  tribunals  of  th® 
oountrlcn  affpct<>d  cr  of  a  t'.W'of  lyjsnoHalnr*  thalr 

autr/)rUy,  In  this  *Tpy  i'»it.tiiTr  ..■'ti>y>l  srlbunnln  or  national  eon- 
nlasiono  *+.lch  could  'lojally  b®  c-ajlrd  into  b®ln®  *o-)uld  b®  utillpi'*^, 
and  r.'^t  only  th®  la^^  »n*>  th®  o®nalt.y  ar^uld  b®  alr®ady  dnolarod,  hut 
thp  prr.cadur®  ®y)uld  o®  nattlad^ 


It  seenrd  ®l®ffl®ntpr.v  to  the  /‘jn®;'l;pr.  "**r®p®ntatl-fpn  that  a 
eo;.r.try  c*5u1q  ra.t  layy  u»ri:  ji.  th^  Irlni  aiid  nunlnh.nant  of  a  ■/iolablon 
of  th®  laws  nr^  O’ast.s-Mi  o(  ya.?  ov  ■'•®ro®!’y  ®r.d  h®i’  A.*.lio« 

before  the  particular  cour.try  in  aii®®ti<iu  h^d  baoosi®  a  narty  to  tha 
war  Bcalnat  Oercany  aiv’  >'»jr  Alll®nj  tliat  coimociuantly  th®  United 
Stste:.  could  n®t  Inntltuta  a  military  tribunal 

Jurlsr  Ictlon  to  pphs  urxm  vl®l®tl®nn  of  th®  I®*®  an®  custoon  of  »»arv  ^ 
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unloafl  nuoh  vlolptlAnn  oomnltt^  unon  A^^rlcpn  Ty^f«on«  or 
Asprlcpn  nronpr-oy,  .n<’  thpt  tho  Dp  *<’  &xpt‘»:''  coul/’  n«t  nroDPTly 
trko  nprt  In  thi^  tri®l  nv'  ou».l«hn''.  t  of  n^rnonp  pci^uhp^  o<*  vlolntlonp 
of  tho  T5»m  pnrt  cubc  <i»  of  rr>T  *•.  by  tb^  nllltflry  or  olvll 

puthorltlps  of  Bulf’rrln  iir 

Dn'^pr  tbppp  conp*t*o.iM  pn<^  ~lt.b  th‘'.*r  "i.i.ir ibptlono  thp  Anorlcpn 
rpnrenentptlvpB  po'iNi''‘'j.’'vi  chpu  t;’p  Onic*'''  >iLn/i*P  'jl'.ht  bp  p  oprty 
to  0  hlnh  trlbunpl,  ®-h'i«h  tb'^  to  opIT,  bpopup® 

of  ItB  eooDOBiclon,  th'»  rr  Unib'^*  Trlbunp'i  ox  0<>nnlppioiu  Thpy 

were  pvprae  to  thp  croptlop  op  j.  n*’”  tilbunpi,  oP  p  nor’  op  p 
ne»*  DPnplty,  whloh  pr-ui/  b.->  pt  oopfc  fpi;t<.  lo  nphur",  p/fi  Ihup  contrpxy 
to  pn  OTorppo  cIpusp  *n'  tho  UonaxlMt^-ai  op  tbo  Onito^  p  p«rt 

In  oonfllot  rdtn  tho  Ipt*  pn'i  ’vro-  ti';p  of  civiVliP<<  c'"'"a:.itips,  Tbpy 
bPllove<',  hop-pypr,  tbj>t  thp  nriittf"  jSpIpp  cou'*'’  c.'vxmc^Sp  t«>  thip 
pytont  by  tho  utllltptlon  of  evistino  trlbunolo,  Pjaiain"  Ip’-b,  pnr’ 
pxlptlno  npnp''tiop,  R(.»r>vpr,  thP  nops^bi'i.t.J'  of  c<*  ^•.■^‘■rAt'tno  *tpb 
fruptrptp<'  by  tho  Inr'.ptonpp  on  tho  opX'o  of  i-.bp  npJ.Vit./  tbnt  cx'lnlnpl 
llpblllty  phouV,  in  pxcppp  of  tho  rpn-vito  oP  tho  t*w.Por®nC“,  Pttooh 
to  thp  IptTB  pn»f  nrlncl'ilort  of  hiv;pm.ty.  An  pi^'^ltion  to  the  lorn  pn<' 
ouatomo  of  wpr,  pn('  thot  th®  Jm'iPOiction  of  the  hloh  court  phoul<f 
bo  sneolflcplly  oytonAc<f  to  ’’the  hoof’s  of  strtop.  ** 

In  refprd  to  tho  letter  nolnt.  It  -dl.''  be  ob"ofvo<]  thet  the 
Anericpn  rporepentptlvpp  did  not  deny  the  roip}o»iArJi*.:ty  of  the  b.opdp  op 
Btetps  for  rets  rhlch  they  fflpy  hpv®  co>3yltto»1  In  vioVti;>n.of  Xtk, 

Includlmx,  InBof-x  op  their  eountrv  Ip  concpi'Tod,  the  1  --p  end  cuptoup 
of  wr,  but  they  he'd  thpt  hoods  oP  pt"top  ore,  op  -o«»;t  oP  the  ooooip, 
in  -hon  the  Boverelmty  of  on.”  stotoB  ropldpp,  rpB’xonPib'i.p  to  the 
•>.»cole  for  the  lllenrT  ootp  *’hich  thoy  B»y  h^ve  cov-ix.,*”’,  »nd  th»t 
they  prp  not  end  thot  they  phould  "t  be  node  rP8o>»r.Pib.io  to  pny  other 
Boverelonty, 

Tho  Anericpn  ronre*.pntptlvpp  pppu.>'''d,  in  dobotin"  thlP  auostlon, 
thrt  fropi  p  Ipp'ii.  luv.un,  o'"  vlr""  the  nooolo  op  oyory  IndoiKndr^rit 
couxitry  or®  nf^pBppppif  o*’  Po^riTi-^ty,  ond  thnt  thot  fover  rdonty  1b 
not  held  in  thot  senop  by  xa'ivs;  thot  th®  poyorel'niT../  ••.nieh  Ip  thup 
ooppopped  cpn  Bunnou  b'ffof”  Ic  piC^  T’orp  it.,  not  'irttf-r  bo-  hlch  hlP 
estpte,  pnd  cnH  uoo,-,  hia  t<*  ri-r.’fT  pn  i-^mtou'it  o.f  blP  oPPIcIpI  i.trrrprd— 
shlDi  thpt  the  op.'of.pp  of  Pov'ox  p.!-.'.;/  .*«in*'Xt.tv  l,i  th“  Ppct  thot  it  Ip 
not  rcBoonplblr  to  ony  Pur-'iini  p‘AiPrel"7ic.v»  thot  in  tho  oxor.-jpn  of 
Boverolfm  Dorr-re  -hich  hpvp  born  t:«>jiPeiTod  unon  hla  b.v  th"  o®.  lolr,  p 
Bonpirh  or  head  of  ctpto  Pi;t«  pk  to'lr  ooenti  thot  h®  is  only 
reooonelble  to  thoni  pnd  thot  h®  Ip  ropoonolb'’®  to  no  oth^r  nooni®  or 
erouo  of  pi>o'  ®  in  the  "®irh’» 

The  American  renronentptivep  pdralttcd  thet  from  the  norpl  Tx>lnt 
of  view  th®  hepd  of  n  etpt®,  be  h®  tor.nod  opineror,  kinix,  or  chief 
executive,  1b  repoonnlblo  to  nenKlnd,  but  th®t  fron  th®  IpcpI  noint 
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of  view  thoy  oxTjreoped  thr»sn<'lvep  pp  unphTe  to  ppo  hor-  pny  member 
of  the  OoranlBslon  oouW  clplm  thpt  tho  hopd  of  p  ptpto  “vorolplne 
Bovorelim  rlcrhte  Is  rPBr)onPlblp  to  pny  but  those  -+0  hrvo  confli’oil 
those  rlehts  to  him  by  consent  exnrepppd  or  ImnlleH, 

The  rapjorlty  of  the  Oonolpelon,  hon'pver,  •"ps  "ot  lnnuon«e<i  hy 
the  lepel.  ercument,  Th^y  PooepreH  to  be  fire*!  In  their  ^’etermlnetlon 
to  try  pn^  rwnlsh  by  juiilclel  orooess  the  ’’ov-Kelpor"  o^  Oermeny, 

Thpt  there  raleht  be  no  rtoubt  ebout  their  mepnlnir,  they  lnBlBtP<^  thpt 
the  Jurls'^lctlon  of  th®  hleh  trlbunel  rhos®  constitution  th®y 
rooonmenrtot  ehoulf’  Include  th®  hcB»’p  o^*  Htotes,  pt^  they  therefore 
lnserte<i  p  rjrovlslon  to  this  efCont  In  e-rnreps  'eorr'"  In  th®  cTpupc 
depllnc  with  the  JurlBc’lctlon  of  the  tribunel. 

In  vlpi"  of  their  objections  to  th®  uncerteln  !«'"  to  be  Pnnllo<^, 
vrrylnr  pccorrtlnc  to  the  coneentlon  of  the  Bembers  of  th®  hlch  court, 

PS  to  the  1p<"8  en<’  orlncloles  of  hurenlty,  pn'l  In  vl®^  p1«o  of  their 
objoctlons  to  the  extent  of  the  nronose<t  jurlB/'lotlon  of  thet 
trlbunnl,  the  Anerlcpn  renrepentetlves  were  constrplnef^  to  (decline 
to  be  p  oprty  to  Its  oreptlon,  NecesperlXv  they  (’ecllne<’  th®  nroffer 
on  behplf  of  the  Comeisslon  thst  the  United  Stptee  should  teVe  nert 
In  the  nroopedlnps  before  thet  tribunel,  or  to  hpve  the  United  8t"teB 
renresentert  In  th®  nroseoutln®  comraipplon  chereed  "-Ith  the  "duty  of 
sWectlnc  the  cpses  for  trlel  before  the  trlbuesl  of  direotln®  end 
core’uctln.e  nrosecutlons  before  It,"  They  therefor®  rofrplned  fron 
tpklnn  further  nprt  either  In  th®  dlscuPBlon  of  the  constitution  or  of 
the  orocodure  of  the  tribunel. 

It  was  an  unrrpclous  tesk  for  the  Awerlcen  renresentetlves  to 
ooDOse  the  views  of  their  collepeues  In  the  'natter  of  the  trial  end 
nunlshnent  of  heads  of  states,  "-hen  th®y  believed  as  alncer®\v  and 
as  nrofoundly  as  any  other  menb®r  that  th®  oartlcular  heads  of  statep 
In  question  were  morally  cullty,  ev®n  If  they  '"ere  not  nunlshabl® 
before  an  Internatlonel  tribunal,  such  as  th®  on®  nronosed,  for  the 
acts  vhlch  they  themselves  had  committed  or  -^Lth  whose  commission 
by  others  they  could  be  Justly  taxed.  It  wps  a  inatter  of  ffrept  recret 
to  the  American  renresentntlves  that  they  found  themselves  subjneted 
to  criticism,  owlnr  to  their  ob  lection  to  declarin'?  th®  la«p  an'’ 
prlnclnles  of  humanity  as  a  standard  i^hereby  th®  acts  of  th“lr  enemies 
should  b®  measured  and  ounlshed  by  a  judicial  tribunal.  Their 
abhorrence  for  the  acts  of  the  heads  of  states  of  enemy  cou”trles  Is 
no  less  genuine  and  deeo  than  that  of  their  coliepcuep,  and  their 
coneentlon  of  th®  Ip'^-s  and  nrlnclnles  of  humanity  Is,  th'V  bellev*?, 
not  less  enllchten'»d  than  that  of  their  colleafnies,  Thev  considered 
that  they  ware  dealln.®  solely  violations  of  the  J3ftw//j«iyfttte^-to°ls°rg/doc/2070d8/ 

of  war,  and  that  they  ""ere  enraepd  under  th®  mandat®  of  the  con¬ 
ference  In  creatlnr  a  tribunal  In  '"hlch  violation"  of  th®  laws  and 
customs  of  war  should  be  tried  and  ounlshed,  Ti’ov  therefore  confined 
themselvep  to  In'"  In  Its  leeal  p®ns®,  bdlevln®  that  In  so  doln?  they 
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/iccor»’o<’  "dth  thf>  BPndrto  of  mibnlnHion,  nrn’  th»'t  to  hrv^ 

«ontlffl«nt  or  nooul?!'  lnr'i'*n»>tloa  to  «>rf<«ct  th<»lr  h.’vo 

beon  vlol«tlvp  of  tboir  duty  pr  Roobor"  of  t^r  O''io'"l««lf)n  on  KoRr^ir,— 
flbllltlen. 

They  Rubnlt  tr.oir  by  tho  Con"lHnlon,  to  too 

Oonfrrpnoe>  in  full  coriflrtpHco  thp.t  it  lo  oiuy  thr.A.’U  'Jm  p'’oiniHtrA- 
tlon  of  Ipv,  onneted  ni'.d  knonr.  hpf-jp  it  i6  yici'pt''d,  tt^t  JuhcIco 
mpy  uj.tlBPtcly  orevnil  intorjirtlonpllv,  It  rcta'iiy  b.->t""”>n  ln''l— 
vidupls  in  p11  civiiizp^  nptio.nH, 

in«f  uETjyu  ON  TH'*;  ^RXNoiPiAfs  »;tccoH  okjuu  invjuj.m  .yra 

ACTS  OF  '7i>il 

To  dot^railnn  the  nrinoioloM  ••blch  nhouV  bo  tb»  ntpn<'-ord  of 
Justioo  in  mopBurln'?  thp  chprfp  of  inhiuapn  >ir  »trot;i»<o«’  conduct 
durln/T  the  oronrcutlon  of  o  rpr,  tho  follo'”lnf’  rj*oT)i)*»ltionn  whouTd  ho 
oonnidorodf 

1.  Sloyinp  ond  molminp  non  in  nccardpnco  irlth  oonorpHy  pooontod 
rulop  of  "vr  pro  from  tholr  nnturo  cruol  ond  contrpoy  t^i  tno  nodorn 
concontlon  of  hunonityi. 

2.  Tho  ggothoda  of  dpotTuotion  oP  lifo  ond  ■Tro'^orty  in  oon^'>r!(iity 
prith  tho  pocontod  ruTop  of  "rr  oro  pd^lttod  by  civiliaod  notion"  to 
bp  Juptiflpblo  pnd  no  oh»r<ro  of  oruolty,  Inhumopityi  or  Inoronrloty 
11"«  poplnat  p  norty  offlnl.oylno  "uoh  moth'idn, 

3.  Tho  nrlnelolo  undorlylnc  th®  pw-ontof?  rulop  of  -"^r  1"  th® 
nooopBlty  of  PTorelplnr  nhyplcol  ooroo  to  orotof.t  nptionox  ppOot"  or  to 
DPintpin  notionol  rirhtp, 

Roorehonplbl. p  cruelty  1«  o  ••pttor  op  do~r»r>  "hich  r^nriot  bo 
Juntly  dotorr.lnod  by  p  firod  lino  .^r  dintinetion,  hut  on®  -hich 
fluotuptop  in  pocordpneo  rlth  tl®  fpct"  in  ooch  copo,  buttno  nonl^oot 
deporturo  from  necontod  rulop  ond  cupto'sr  w.v  Itooooa  uor.ii  the 
one  po  donortlnc  tho  barfb’n  of  JustifVi.i-  hi"  cf.ndact,  on  ho  m  ni'ino 
fpolp  pullty  oO  r  crlninol  ptt 

5*  The  test  of  puilt  in  th®  *y-3’r,otroti>Tn  p\  pct,  rhlch  'oujd 
bo  in);uapn  or  others  oo  ronrohonsablo  utidor  i  o;*n>i  o-)nrfitloAP,  lo  th® 
nocopolty  of  thnt  net  to  tho  nr<»toctl.on  of  notioo-l  totv-ty  or 
nptlonrl  rlshtp  neopurod  chiofly  by  tel  l-?!  ir.il  .'./>•  y  »i’/ontpoo, 

6i>  Tho  aoportion  by  th®  pernptroiit  of  on  oct  t}»»l  it  Ip  n®c®sppry 
for  illltpry  reppc.no  doer  not  oyonorpt®  him  fr^nn  .’uilt  if  tho  fpcto 
pnd  clroufliPtancoB  tsreaent  repsonably  Ptrm-r  erouikia  for  oatobllahin® 
the n ipdloapnopp  of  th®  pot  or  oor  b®l.l®vln'’  th"t  th®  ppnortlon  in  not 
made  in  boix<  faith. 

7.  While  an  act  aay  be  opsontlpliy  rotjreh'o'Plblo  prifi  th®  nrrcetrptor 
entirely  unyarronti'd  in  opauir.iir  it  tf-  b®  nocopp»ry  fron  p  ni'Jitoiy 
point  of  vler,  he  nuat  not  b®  con-’®ai®d  pp  riifully  yiolpttr.x  th®  1o«-p 
pnd  cuptooa  of  rpr  or  th®  orinclol''8  of  htnenity  uni’en  it  r.m  b®  • 
oh<i<v;  i.V'  t  th®  .'ct  •T't  ..ont.).'!  ?r.d  ri^i''>ut  r'oeonpi  V  oxcup  •, 
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8,  A  rpnton  net  rrhlch  exuf.on  •uf^rrlmr  (piv'  thin  lnelu''«p 

pueh  CPUBPP  of  purpprlrjp  p«  tippt.ri.i.tion  ^'f  nT'^ni^rty,  ''porlvptl''n  nf 
necesflprloB  of  llfpi  '>n^<'>rn*v^  ip'oor,  pcc«  )  i»'  iTU'»\  p’v'  crlilnpl,  Thp 
full  tuPBBurp  i.w‘  (juilt  pttrobpf*  to  p  oprv'*  ")i''  "dlfyiut  pf^oo'iptp  rpppon 
porpptrptPB  p  npp<^ippH  pct  of  I'ruplty,  ‘'ufo  Pfit  ip  p  firl*!"  ppplnrt 
clvlUsptlon,  ~hlch  Ip  ^dtliout  ni’i'*.tptli'r.r 

9,  It  tTOuW  pooppr,  tliKTofoTP,  ij*  fi«tprniiii.'iT  th"  orlninpllty  o^ 
pn  act,  that  th^re  ahoulrt  bo  conpl<'orp'<  th®  •’•nntonn“Ha  or  npiic*  of 
thp  oproptrptnr,  thp  noo'^lpaBnopn  of  Ihp  pot  fj‘on  p  mlTltpry  rjolnt 
of  vlaw,  thp  ooroptrptlon  of  p  ju8tl<*ipblp  art  in  p  npp^lppply  hprah 
or  oruol  npnnpT,  an*’  tha  Imnrooor  notlva  ■'hich  InaolP'wi  it. 


SOBeST  LA53IV0 
J/jraS  BHOTO  SCOTT. 
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Reservations  by  the  Japanese  Delec:ation. 

The  Jneoneso  Delegates  on  the  Conmission  on  Kooponsl- 
bilitles  are  convinced  that  r.any  crimes  teve  been  coailtted 
by  the  enemy  in  the  course  of  the  present  war  in  violation 
of  tha  fundamental  principles  of  international  low,  and 
recognize  tiiat  the  principal  responsibility  rests  upon  in¬ 
dividual  enar.ies  in  hi^h  places.  They  are  co.nsoquently  of 
opinion  that,  in  order  to  ro-estiblish  for  the  futuro  the 
force  of  the  principles  thus  irfrinred,  it  is  important  to 
d.’seovor  prhctionl  means  for  the  punlslLient  of  the  persons 
responsible  for  such  violations . 

A  question  .aey  be  reisecl  whether  it  can  be  ataitted  ns 
a  principle  of  the  law  of  nations  that  a  hlr^i  tribunal  con¬ 
stituted  by  belligerents  can,  after  a  war  is  over,  try  an 
individual  belonging  to  the  opposite  side,  v^ho  may  be  pre¬ 
sumed  to  be  guilty  of  a  crime  agulnst  the  laws  and  castons 
of  war.  It  .'lay  further  be  asked  \<hethor  International  law 
recognizes  a  penal  law  as  applicable  to  those  who  are  '’uilty. 

In  any  event,  it  seeus  to  us  Important  to  coi'iSider  the 
consequences  which  would  be  created  in  the  history  of  inter¬ 
national  law  by  the  prosecution  for  breacheo  of  the  lows  and 
custoios  of  war  of  enemy  beads  of  states  bafore  a  tribunal 
constituted  by  the  opposite  party. 

Our  scruples  become  still  ’Creator  when  it  Is  a  quest! .on 
of  Indictlnf:  before  a  tribunal  thus  constituted  highly  placed 
enemies  on  the  sole  .ground  that  they  abstained  from  prevon- 
tlng,  putting  an  end  to,  or  repi’OBsli.g  eofcs  in  violation  of 
the  laws  and  custc.-ns  of  war,  as  is  provided  in  druse  (c)  of 
section  (b)  of  Chapter  IV. 

It  is  to  be  observed  that  to  satisfy  putllc  opinion  of 
the  justice  of  the  decision  of  the  approprlcte  tribunal,  it 
would  be  better  to  roly  upon  a  strict  ir.tarpretati on  of  the 
principles  of  penal  liability,  and  co.isequently  not  to  lialce 
C0333  of  abstention  the  basis  of  such  responsibility. 

In  those  oircunstar.ces  the  Japanesa  Delegates  thought 
it  possible  to  adhere,  in  the  course  of  the  discussions  in 
the  Coanission,  to  a  test  which  v/ould  ell*alnato  from  clauso 
(c)  of  section  (b)  of  Chapter  IV  both  the  words  "including 
the  heads  of  states,"  and  the  provision  ooverlng  cases  of 
abstention,  but  they  feel  some  hesitation  ir.  suxjportlng  t}iO 
amended  form  which  admits  e  criminal  liability  where  the 
accused,  with  laiowlodge  and  with  power  to  intervene,  abstained 
from  preventing  or  taking  measures  to  prevWiRiv  h®«(&<tiwrlfgaianoi*.xMd:doc/2070d8/ 
to,  or  repressing  sots  in  violation  of  tno  laws  and  custoijs 
of  war. 

The  Japanese  Delegates  desire  to  make  clear  that,  sub¬ 
ject  to  the  above  rosorvotions ,  they  are  disposed  to  con''lder 
v.dth  the  greatest  core  every  suggestion  calculated  to  bring 
about  unanimity  in  the  Coinrjission. 

K.  ADATCI. 

3.  TAC:3. 


April  1919 


-  20 


It  I  I  I  I  t  I  _l 

II  I  I  ~l  I  I  I  I  I  I  I  ~ 


II  _M  »  _» 

<  <  ”m  /  <  ~ 


CERTIFICATE 
State Tiont  of  Source  and  Authenticity 

I,  RAYASIH,  KAORU,  Chief  of  the  Archives  Sec¬ 
tion,  Japnneae  Foreign  Office,  !»reby  certify  that 
the  docunent  hereto  attached  in  English  consisting  of 
20  pages  and  eji titled  **Report  presented  to  the  Preli¬ 
minary  Peace  Conference  by  the  Conaisslon  on  the  Res¬ 
ponsibility  of  the  Authors  of  the  War  and  on  Enforce¬ 
ment  of  PBrnalties"  is  an  exact  and  true  copy  of  an 
excerpt  of  an  official  docupient  of  the  Japanese  Foreign 
Office , 

Certified  at  Tokyo, 
on  this  17th  day  of  February  1947. 


(aimed)  K.  IIAYASJO: 
Signature  of  Official 


Witness:  (signed)  K.  FRA3E 


PURL:  http://www.legal-tools.org/doc/2070d8/ 


